STATE OF NEVADA BOARD TO REVIEW CLAIMS
BOARD MEETING MINUTES
SEPTEMBER 16, 2014

1. CALL TO ORDER

Chairman John Haycock called the meeting to order at 10:00 a.m. The meeting was conducted via
videoconference with locations in Las Vegas, at the Grant Sawyer Building, 555 E. Washington Avenue,
Room 4401 and in Carson City at the Nevada Legislative Building, 401 S. Carson Street, Room 3137.

A.

BOARD MEMBERS PRESENT

Chairman John Haycock, Representative of independent petroleum dealers

Dave Emme for Colleen Cripps, Ph.D., Nevada Division of Environmental Protection
Maureen Tappan, Representative of the general public

Michael Cox, Representative of the independent retailers of petroleum

Wayne Seidel, Department of Motor Vehicles

Peter Mulvihill, State Fire Marshal

ATTORNEY GENERAL'’s OFFICE

Rose Marie Reynolds, State Attorney General’s Office — Las Vegas

BOARD MEMBERS ABSENT
Vice-Chairman George Ross, Representative of petroleum refiners

OTHERS PRESENT

Laurie McElhannon, Greg Lovato, Steve Fischenich, Don Warner, Jeff Collins,
Johnathan McRae, Gail Dansby, Rex Heppe, Todd Croft, Valerie King, Victoria Joncas,
Sandi Gotta, Kim Valdez, Gail Dansby, Chad Schoop — Nevada Division of
Environmental Protection (NDEP)

Mike Ezell — Washoe County District Health Department

Nick Florey — Washoe County District Health Department

Krista Hunt — Washoe County District Health Department

Keith Stewart — Stewart Environmental Inc.

Jon Bell —- Broadbent & Associates, Inc.

Brandon Reiff — Broadbent & Associates, Inc.

Paul Brosseau — Petroleum Systems & Maintenance Inc.

Karen Park — Petroleum Systems & Maintenance Inc.

Joe McGinley — McGinley & Associates

Ren Bevell — High Desert Petrolenm

Eric Atman — High Desert Petroleum

Sam Bailey — High Desert Petroleum

Adam Katle — Cardno ATC

Roll Call was taken and Ms. Rose Marie Reynolds, State Attorney General’s Office, confirmed the
establishment of a quorum.

2. PUBLIC FORUM

There were no requests to speak.

3. APPROVAL OF THE AGENDA
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Mr. Seidel moved to approve the agenda. Ms. Tappan seconded the motion. There was no
discussion. Motion carried unanimously.

4. APPROVAL OF THE JUNE 12, 2014 MINUTES

Mr. Seidel moved to approve the minutes as submitted. Mr. Mulvihill seconded the motion and
the motion carried.
Ms. Reynolds stated there was a typo noted on page 21 in the middle of the page. Paragraph begins Ms.
Tappan noted that the invoice specifies “of” the fund....it should be “if” the fund.... Ms. King stated the
correction will be noted on the finalized minutes

5. STATUS OF THE FUND

Ms. King reported on the financial status of the State of Nevada Petroleum Discharge Cleanup Fund
(Fund) and reported on the final ending revenue and expenditures for fiscal year 2014 which ended June
30, 2014. The balance forward from fiscal year 2013 was approximately $7.5 million, approximately
$418,000.00 had been collected for storage tank enrollment, approximately $13 million was collected
from the % cent per gallon fee, interest earned was $30,488.50 and $3,000,000.00 was balanced forward
to the new fiscal year. This brought the final cumulative revenue for FY14 to a total of $17,890,086.81.

Ms. King reported the expenditures were nominal for the Board’s salary, in-state travel and operating.
The transfer to the Highway Fund was $3,434,984.62, the transfer to NDEP for administration of the fund
was $1,118,166.21, the transfer to the Environmental Commission was $1,536.83 and the transfer to
DMV was $12,714.00. The total amount paid out for the reimbursement of claims during the fiscal year
was $8,806,618.66. The total cumulative expenditures for the fiscal year were $13,378,080.07.

Ms. King reported the actual funding available is the cumulative revenue minus the cumulative
expenditures, resulting in a fund balance of $4,512,006.74.

6. SITE SPECIFIC BOARD DETERMINATION (FOR POSSIBLE ACTION)

A. Site Specific Board Determination No. C2014-06 (FOR POSSIBLE ACTION)
Proposed Site Specific Board Determination to Provide Third Party Liability Coverage to the Lyon
County School District, 112 N. California St., Yerington, NV - Petroleum Fund ID No. 1992000102,
Facility ID No. 3-000035

Mr. Steve Fischenich, NDEP Fund Staff, reported that the Board previously approved the subject site for
$990,000.00 which represents $1 million in Fund coverage for one UST system with a copayment capped at
$10,000.00. As of this Board meeting, the subject site has been reimbursed $984,133.61. Despite progress in
remediating the site, additional funding is needed to finish corrective action activities at the site, including
post remediation, groundwater sampling and well abandonment.

In accordance with Board Resolution #2007-10, which clarifies the policy regarding the use of 3" party
liability monies, the owner/operator has acknowledged that using third party liability funds for corrective
actions will reduce the remaining funds in the event of a third party lawsuit. Fund Staff therefore
recommends that the subject facility receive the Third Party Liability funds, which amounts to an additional
$1 Million in coverage (minus the $10,000.00 copayment). This increases the cap for this facility to
$1,980,000.00.

Mr. Fischenich also noted that a claim is associated with this Site Specific Board Determination, although
the recommended reimbursable amount is NOT contingent upon the Board adopting this Site Specific
Board Determination.
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No additional comments or questions were asked by the board concerning this item.

Mr. Peter Mulvihill moved to approve Site Specific Board Determination #C2014-06 as proposed by
staff granting third party liability fund coverage for one underground storage tank with a $10,000.00
deductible. Mr. Mike Cox seconded the motion and the motion carried with no opposition.

B. Site Specific Board Determination No. C2014-07 (FOR POSSIBLE ACTION)

Proposed Site Specific Board Determination to Provide Reduced Petroleum Fund Coverage to Hertz
Rent-A-Car, 1551 National Guard Way, Reno, NV - Petroleum Fund ID No. 1994000112, Facility ID No.
4-000503

Mr. Steve Fischenich, NDEP Fund Staff, reported that Site Specific Board Determination No. C2014-07
proposes to reopen Case 1994-112 and provide reduced coverage to Hertz Rent- A- Car. NDEP’s
recommendation is due to the existence of comingled contaminant plumes at the site, only one of which is
eligible for coverage. Hertz Rent-A-Car, owned by The Hertz Corporation is located at 1551 National
Guard Way, Reno, Nevada. Hertz previously received full coverage ($990,000.00) from the Fund in
March of 1994 for a release discovered in 1993 from one UST system. After soil and remediation
activities were conducted, a “No Further Action” letter was granted in February of 1997 and the
Petroleum Fund case was closed.

In October of 2013, the Fund received an Application for Coverage from The Hertz Corporation for soil
and groundwater contamination discovered subsequent to removal of the three tank systems in 2012.
The source of the contamination was thought to be only due to the eligible piping release discovered in
1993 (in which full coverage was granted). However, at the request of NDEP, Washoe County Health
District, — the oversight agency for this case - provided a determination in which it was stated that, based
on the available evidence, soil and groundwater contamination discovered at the site were likely due to
both a historic release as well as a more recent release. Based on this determination, Fund staff believes
that the contaminant plume consists of contamination from the eligible release discovered in 1993 and an
ineligible release discovered when the tanks were removed in 2012. The more recent release is
considered ineligible since the source is not known. In a case such as this where we have an eligible
source (the 1993 discovered release) comingled with a recent release in which the source has not been
identified, and the percentages of the releases are not known, Fund Staff may utilize Policy Resolution
No. 99-022 for a recommendation to the Board.

Mr. Fischenich stated that pursuant to Board Resolution No. 99-022, Amended, Fund staff may
recommend to the Board a standard 20% reimbursement reduction for sites at which contamination from
an eligible release (1993 release) and non-reimbursable events (the recent discovery) have been
discovered coincidently and where the percentage or volume of contaminant contribution from the non-
Fund eligible release cannot be determined. Board Resolution No. 99-022, Amended, also states that
coverage granted for non-Fund eligible release sources will be subject to a 10% co-payment.

NDEP recommended that Petroleum Fund case 1994000112 be reopened, and Fund coverage granted
with a 20% reduction, in addition to a 10% co-payment. Mr. Fischenich noted that the Board may adjust
Fund staff’s recommendation as they see fit. Further, if new information is provided in the future, Fund
staff may revise our recommendation to the Board. He also noted that a claim has been submitted for this
case although it will not be processed until the requested Not to Exceed Proposal is submitted. Mr.
Fischenich further stated that a case officer with Washoe County was available for questions also. He
stated that Hertz has communicated to NDEP that they will not contest the recommendation.

Chairman Haycock asked if the Hertz Rent-A-Car was paid the total amount of coverage for the 1993

release. Mr. Fischenich replied that it had not reached the $1,000,000.00 maximum. Member Dave
Emme moved to adopt NDEP’s recommendation for #2014-07 and provide coverage to Hertz with a
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20% reduction and al0% copay. Member Wayne Seidel seconded the motion and the motion carried
with no opposition.

C. Site Specific Board Determination No. C2014-08 (FOR POSSIBLE ACTION)

Proposed Site Specific Board Determination to Provide Reimbursement for Claim #0006 in the total
amount of $161,497.65 to Kamar Brothers, LV, LLC, for the Arco AM/PM site located at 2000 East
Cheyenne Avenue, North Las Vegas, NV - Petroleum Fund No. 2012000018, Facility ID No.8-001107.

Valerie King, Supervisor of the BCA Petroleum Branch reported on this Site Specific Board
Determination regarding Kamar Brothers, LV, LLC, Arco AM/PM site located in Las Vegas, NV. For
Background Purposes Ms. King presented the following:

NDEP received Claim #6, which included an invoice from Petroleum Systems & Maintenance, Inc.
(PSMI) for $708,137.26. The invoice was not submitted with 3 valid bids and the bid which was
awarded the contract was unusually high. NDEP had grave concerns regarding the invoiced amount and
consequently recommended the Board deny reimbursement. During the June 2014 Board meeting, Ms.
King emphasized that the following point is important, PSMI testified that the reason its bid was
unusually high was because of the difficult site conditions which increased the actual costs incurred by
PSMI. This was new information to NDEP. However, as a result of that testimony regarding the bid
being based upon actual costs related to difficult site conditions, this Board was able to move past the bid
issue and address how to reimburse the claimant.

Given the testimony of PSMI, this Board voted to partially reimburse the owner, Mr. Kamar. The
original bid from PSMI was for $396,610.00. However, because more work had to be done, the final
invoice was for just over $708K. The Board directed NDEP to pay the bid amount of $396,610.00, less
the 20% reduction and 10% copayment. Approximately $294,000.00 was paid by the Fund for the total
claim, including the PSMI invoice. The Board lastly directed NDEP to obtain from Mr. Kamar
information to make a recommendation to the Board for the remainder of the invoiced amount, which is
$311,527.36.

To act upon the Board’s direction during the June 2014 meeting and be able to provide a defensible
recommendation for reimbursement, NDEP needed to better understand the invoiced costs.

NDEP took action in two different ways. First, NDEP conducted a site comparison study which
demonstrated the Kamar site was VERY similar to another nearby site where PSMI had recently
submitted a bid with tonnage rates that were approximately 25% of what it submitted for the Kamar site.
This comparison was presented in Attachment B where more similarities were found than differences.
Given this information, NDEP was not able to verify PSMI’s testimony regarding the actual costs.

Secondly, NDEP obtained a competitive bid from an NDEP contractor. The contractor fully researched
the pre-existing excavation conditions of the site, conducted a site walk-through and reviewed the original
Request for Bid document. The independent bid, which NDEP is extremely confident in, included a 15%
overhead markup and a 10% profit markup. It resulted in a bid with a tonnage rate approximately 29% of
PSMT’s bid rate ($81.25 vs. $282 per ton). Again. NDEP was unable to verify PSMI’s testimony at the
previous board meeting stating that the bid was based upon actual costs. Furthermore, NDEP was unable
to verify any issues of the site having difficulties such as access as was previously testified to.
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Although NDEP had two project references for much less costs, NDEP wanted to be fair to Mr. Kamar
and PSMI. NDEP sent a letter to Mr. Kamar asking for the PSMI invoiced amount to be broken down
into itemized costs.

In response, PSMI, not Mr. Kamar responded by denying NDEP’s request. PSMI indicated that the
contract was a “fixed price” contract and stated that the project had been priced based not only on actual
costs, but also “intangible” costs that he described as costs associated with the credibility and historical
performance of the owner, risks involved, having to carry half a year of expenses and “so on.”

PSMTI’s letter directly contradicted PSMI’s testimony from the June 2014 meeting where it was testified
that the bid was based on actual costs. As a result of that testimony regarding the bid being based upon
actual costs related to difficult site conditions, this Board was able to move past the bid issue and address
how to reimburse the claimant.

NDEP once again sent a letter to Mr. Kamar requesting a breakdown of the PSMI invoiced costs. Mr.
Kamar responded by once again, denying the request. All written information has been supplied to the
Board.

NDEP determined the only way to provide this Board a defensible recommendation for reimbursement is
to take the invoice provided by PSMI and apply the rates of our NDEP contractor’s bid, which we are
very confident in. The reimbursement amount for the $708K invoice, using our contractor’s rates for the
same work, is $212,788.91 — a difference of almost one half million dollars.

Ms. King called attention to Attachment C where NDEP developed a comparison table using PSMI’s
invoice for the work completed at $708,137.36 and NDEP’s contractor rates for the same work resulting
with $212,788.91. Ms. King pointed out that this reflects a difference of $495,348.45 that NDEP can not

justify.
Ms. King added two points be made for clarification. First, NDEP is not disputing the work that was

done. In an effort of fairness, NDEP has taken all invoiced tonnage and applied the rates that NDEP is
comfortable with to recommmend a fair and defensible reimbursement amount.

Secondly, PSMY, in its letter stated that the contract with Mr. Kamar was a “fixed price per unit/ton”
contract and therefore he does not have to submit an actual cost breakdown. NDEP emphasized to the
Board that the contract was between Mr. Kamar and PSMI, not NDEP and PSMI. Ms. King cited a
regulation, “Pursuant to NAC 590.780.2, the operator/owner SHALL provide ANY additional
information required by the Board in order to determine eligibility for payment from the Fund.” She
stated that Mr. Kamar is responsible for paying his contractor, and to do that, he is responsible for
providing any supportive information needed. He refused two separate times to do that.

Ms. King reported that NDEP received new information that NDEP believes support its original concerns
regarding the high costs of the bid and the bid process. NDEP received an email from High Desert
Petroleum (Attachment I) who was present during the Kamar site pre-bid job walk. The email is directly
related to this claim. Ms. King read the email aloud and provided a copy to the Board and attendees so it
could be read into the record. The email was sent to Steve Fischenich, NDEP on September 10, 2014 in
reference to this claim and is included in the attachments provided to the Board as Attachment I.
Attachment I contained two emails and one attached Cost Sheet. The first email was dated September 10,
2014 to Steve Fischenich, NDEP from Ren Bevell, High Desert Petroleum. Attached to that email was an
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email dated April 9, 2014 from Lawrence Banks, Westmark sent to Ren Bevell, High Desert Petroleum
and an attached Cost Sheet for the Arco Station No. 5347 in North Las Vegas, NV for estimates prepared
by Ren Bevell.

In summary, the email from Mr. Bevell to NDEP stated that High Desert Petroleum (not Mr. Bevell) was
present during the Kamar site pre-bid job walk. Mr. Bevell wrote that High Desert Petroleum was told at
the job walk by the CEM at the time, Westmark, that Kamar Brothers only had 70% coverage in the Fund
and that they would need to inflate their bids accordingly if they expected to get paid “100%.” He wrote
that to his knowledge, High Desert Petroleum elected not to bid on the job at that time.

Mr. Bevell wrote that on April 9, 2014, after the work had been completed, he received a request from
Mr. Lawrence Banks, Westmark, requesting him to complete an additional bid request for the site by
filling in numbers that would be over $400,000.00. Mr. Banks needed it quickly so he could submit a
claim package to the Petroleum Board within the next hour. Mr. Bevel explained that not only was he
busy on another project but he also did not feel comfortable throwing out a bid at the requested amount as
he had not spent any time on the project himself. He therefore did not comply with the request from
Westmark. His email stated that later he was approached by the new CEM, Mr. Keith Stewart of Stewart
Environmental, to prepare some “lump sum numbers” that would be reflective of a typical tank removal
with associated contaminated soil removal. Mr. Bevel provided the requested information for an
estimated total amount of $177,125.00 to Mr. Stewart and was attached to the email.

Ms. King directed the Board to Attachment J, a timeline prepared by NDEP that shows the sequence of
events with respect to the new information received. Two items Ms. King wanted to point out included:
1) PSMI was told by Westmark on May 8, 2013 it was the lowest bidder and to move forward on a
contract with Mr, Kamar. To do this legally, there must be three bids, which Westmark testified
previously it had. 2) PSMI conducted the invoiced work from April 1, 2014 through April 8, 2014. The
day after the work was completed, April 9, 2014, Westmark requested High Desert Petroleum to provide
an after-the-fact bid that must be over $400,000.00 within the hour so it could submit a claim. Please
keep in mind that PSMI just completed the work under a bid for $396,000.00. Also, Westmark was no
longer the CEM of record on the project and was not responsible for submitting the claim, Stewart
Environmental was.

In summary, Ms. King stated that the new information does not change the recommendation to the Board
for reimbursement. The recommendation and approach to making that recommendation is the same that
was proposed prior to receiving the new information. However, it supports NDEPs concerns about the
bid process and legitimizes the concern regarding inflating bids to cover reductions and copayments, and
also supports NDEPs approach to using the lower rates for reimbursement for this project.

In conclusion, NDEP is recommending that Claim #6, which was partially reimbursed by the Board
during the June 2014 meeting in the amount of $293,848.83, which includes a 20% reduction and 10%
copayment, absent of the requested information from Mr. Kamar, be reimbursed using the unit rates
provided by NDEP’s contractor. In doing so, the actual claim should have been $161,497.65 which now
requires Mr. Kamar to refund the Petroleum Fund a total of $132,351.18.

As far as the balance of the $708K invoice, the other $311K dollars that NDEP was tasked with figuring
out how to reimburse, in light of the evidence and testimony provided today, NDEP respectfully
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recommends DENIJAL of the balance of that claim based upon the testimony and evidence provided this
morning. This ended Ms. King’s presentation

Chairman Haycock opened it to the Board for questions.

Board Member Mike Cox asked why the case had a 20% reduction. Ms. King explained that in 2012 the
Board had provided coverage with a 20% reduction due to Mr. Kamar not maintaining financial
responsibility.

Mr. Keith Stewart, Stewart Environmental, stated that Mr. Kamar was not present but he felt strongly that
Westmark Group was hired as the CEM and was responsible for obtaining the three required bids. Mr.
Kamar believes his responsibility for that is relieved. Mr. Stewart also stated that according to the
timeline, his company was not involved with those bids. He also pointed out that his company received
the bids two days after the work was completed. He expressed concerns with the NDEP contractor and its
use of a contractor that does not work in Las Vegas. He expressed his belief that the rates were lower
than those used in the area. He also stated that ‘after the fact’ bids were not considered acceptable to
NDEP in prior meetings, so for NDEP to use an. ‘after the fact bid” here as the basis for non-payment
would set a precedent that the Board may not want.

" Mr. Paul Brosseau, PSMI, stated that the statement made regarding the payment costs being based solely
on site conditions was factually incorrect. He stated that in the minutes on page #9 he had the same
concerns that High Desert Petroleum had regarding the reputation of the owner and the long payment
term up to 120 days. The costs do not include only site conditions. Also, he believes the values that the
contractor out of Reno used in its bid are absurd. As an example, the Reno contractor has $8.25 for soil
excavation while both High Desert and Earth Resources have $25.00 in that line item for soil excavation.
He stated the rates used were ludicrous. He stated he seems to be accused of some things, so let’s go for
it.

Member Dave Emme asked why the supplemental information requested by NDEP was not provided or
why there was a reluctance to supply the information.

Mr. Brosseau stated that he discussed it with Mr. Kamar and Mr. Kamar did not want to provide it. Mr.
Brosseau stated it was his belief and suggestion to Mr. Kamar that it was a fixed price contract and
suggested to Mr. Kamar that there was no reason to provide it. He added that it was absurd that it was
being requested on a flat rate bid. There is the reputation of the owner taken into account, the risk is
taken into account, the site conditions are taken into account; those are taken into account with a fixed
price contract.

Mr. Brosseau also added that Ren (Bevell, High Desert Petroleum), was not personally on the site walk
and during the site walk it was mentioned that there was a 70% Fund reimbursement. He clarified that it
was not stated that the owner will not pay, but keep in mind the owner has a reputation to consider and
with a 70% reimbursement, that should be taken into consideration. It was never stated that he will not
pay and Mr. Brosseau wanted to clarify that statement because he did not want someone’s reputation
“screwed” because of this.
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Member Dave Emme asked the NDEP staff if it is reasonable and customary for NDEP to take into
account these intangible costs with a difficult client. He also asked if the staff has seen this situation
before.

Ms. King responded that she does not believe there is anything in writing that says NDEP will not pay for
risk; however it is not the intention of this program to pay additional costs for someone’s reportedly bad
business practices. She stated that ultimately, the fund ends up paying for it and consequently, the owner
gets rewarded for having bad business practices.

Member Dave Emme stated that the fixed price notion is not a common practice in his 25 years of
experience. He stated that NDEP did its job by allowing the claimant to provide additional information
and gave them the opportunity to explain further, but they chose not to. The independent cost estimates
that NDEP obtained seemed to be reasonable action by NDEP to support the claim. It is the fiduciary
responsibility of the Board to scrutinize these claims and watch the public funds. He indicated that he did
not see another basis to look at the claim that was reasonable. He also stated that as far as the intangible
costs, they are a risk that the contractor is taking on and not something that the Board should pay for. He
stated that he would be inclined to support NDEP’s recommendation.

Member Mike Cox asked if there have been any other cases like this where the staff has done their
research and gone back to review the costs and bids. He asked if staff typically does the review
comparison from bid costs to invoiced costs.

NDERP staff member Steve Fischenich responded that yes, staff reviews the bids and claims on a regular
basis. Typically they are excavation projects, however they have done this for years and this particular
claim really jumped out at them.

Board Member Tappan asked if there has been any payment so far on this case and if any of the
contractors have been paid. She added that at the last meeting she understood that the funds were being
disbursed to Kamar and it was his responsibility to pay his contractors.

Ms. King answered that yes, NDEP did pay an amount of $294,000 per the direction of this board. Mr.
Kamar did fill out the required paperwork so the funds could be sent directly to Mr. Stewart; however
NDERP has not received confirmation that he received payment.

Mr. Stewart stated that he received a check for payment; however he was unable to cash it the way it was
written. After it was sent back, he received funds electronically and confirmed that he kept about $8,000
and paid the balance amount to PSMI for the subcontractors. He added that should the Board decide that
they request reimbursement, he hopes that they do not go into his bank account to obtain the funds.

Mr. Stewart added a comment in response to Mr. Emme’s statement that it is typical to have time and
materials contracts; however anything over 3,000 in the Nevada State Petroleum Fund requires fixed bids
and that is why it was confusing. The prices did not increase, the tonnage increased. When Westmark
put out the bid it was based on 600 tons, however it ended up being 2,400 tons which resulted in a much
higher number overall.
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Ms. King acknowledged that NDEP was aware of that discrepancy and took that into account with the
requested bid estimate from the NDEP contractor and made that adjustment.

Mr. Wayne Seidel asked for verification in the original bid from PSMI which was for 600 tons in the
amount of about $400,000, and the 2,146 ton in the amount of about $708,000 was the reflection in a
difference in tonnage.

Ms. King confirmed the difference, however cautioned that we do not want to go down the road of
questioning tonnage removed as that is not the crux of this issue. NDEP is questioning the unit price.
The crux of this issue is the unit price. She added that NDEP case officers were present during the site
activities. The Case Officers were comfortable with the activities and reported on them.

Mr. Wayne Seidel asked if there was a difference in prices from Las Vegas and Reno assuming there may
be additional costs for distances traveled and other variables.

Ms. King responded in knowing it could be an issue, NDEP attempted to make adjustments for those
variables by asking our contractor to get rates from the Las Vegas sub-contractors. So, the cost estimates
used by the NDEP contractor are Las Vegas rates. She further cautioned that NDEP is only using this as
a “Plan B” and did not intend on having to use them. NDEP would prefer to use the rates and information
from Mr. Kamar so a recommendation could be made to the Board from those figures. However, absent
of that information, NDEP is forced to use the information from our subcontractor. She added that NDEP
is very confident in the rates being provided by the contractor.

M. Steve Fischenich, NDEP added that the costs that were used at Fire Station #1 in Las Vegas were
actually higher than the rates being used by the NDEP contractor for this site. Fire Station #1 in Las
Vegas was used as a comparable site for reference purposes. )

Mr. Stewart asked to add an additional comment about comparative bids. He stated that if NDEP wished
to get bids after the fact that High Desert had provided comparable costs that Mr. Stewart felt were very
fair and comparable for the Las Vegas area. If an after-the-fact bid was going to be used, Mr. Bevell’s
submission of comparable rates should be considered.

Ms. Tappan stated that it seems like the aspect of contention here is a rate difference in the bid that
amounts to about $40,000. She stated that perhaps the Board could reconsider that particular aspect;
however there is an intangible difference of almost $500,000. That is a huge number to add to a bid for
intangible costs and she stated that she has a real problem considering approving payment of that amount
due to an owner that is difficult to work with. She stated that she does not understand how much of the
bid was inflated based on the difficult owner — was it 40% more, was it 20% more?

Mr. Brosseau answered that yes, it was inflated or raised over the norm based on long payment term
quality of the customer, site conditions and things like that. He stated that he has a degree from UCLA
both in Micro and Macro Economics, he has been doing this for 28 years, has a successful business, he
does know what he is doing and has a better idea of what he is doing than someone out of Northern
Nevada sitting behind a desk. Those things are taken into account. Whenever anybody does a bid, all of
these things are taken into account. He further stated that the site conditions at Kamar and the Fire
Station were completely different. The Fire Station was a wide open site with no canopy to deal with
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while the Kamar site had two canopies, no place to stockpile soil, and they had a vertical hole that had to
be dug and was completely different than the site conditions at the Fire Station.

Mr. Brosseau further stated: The difference in site conditions and the risk of dealing with Wagih Kamar
were all things that were taken into consideration when he developed a fixed price contract with him. Mr.
Brosseau further stated that he knew it was a risk to deal with Wagih and he took that into consideration
when he prepared his bid. If this Board decided not to pay for the additional risk and if the funds are not
approved to Mr. Kamar then he is not sure he will get paid either. He stated that the lawsuits will start
flying and Mr. Brosseau will expect to get paid per his fixed price contract with Mr. Kamar and Mr.
Kamar expects to get paid per his contract with NDEP and things will be a mess. Mr. Brosseau stated he
has a contract with Wagih for a fixed price and he expects to get paid. Mr. Kamar believes he has done
everything he was required to do including the three bids, per the CEM he hired, he believes he has done
what was required and expects to get paid. Mr. Brosseau further stated that he knew it was going to be a
problem, and now he sits here six months later and has only been paid 50% of his bill.

Chairman Haycock read aloud the minutes from the last board meeting regarding the motion that was
passed unanimously by the Board. He read: “Vice Chairman Ross moved to reimburse the amount of the
original bid of $396,610. When staff has received the documentation that they feel they need to feel
comfortable with the remaining amount of the bill that the remainder would be paid, which will be
approved by the Board at the next Board meeting. The reimbursement is subject to a 10% Copayment
and a 20% reduction previously established. Mr. Seidel seconded the motion. Motion carried
unanimously.” Mr. Haycock stated that there may be different interpretations of the motion. His
interpretation was that a contractor in good faith submitted a bid, he performed the work, and based on
some circumstances he was not aware of, may be left not getting paid. Not wanting to leave contractors
without payment, the motion was made to approve payment of the original bid. If there is additional
documentation and they believe they are due more funding, then they can submit further documentation to
be considered by the Board at the next meeting. Mr. Haycock’s interpretation was that if they want
further funding, they will submit it, which they clearly did not do. He disagreed with Ms. King’s
interpretation that it was the Board’s direction to substantiate additional funds.

Chairman Haycock stated he was confused that NDEP went out and obtained a subsequent bid as he
thought the issue was resolved at the last meeting. He further wanted to be cautious because of NDEP’s
statement in previous minutes regarding subsequent bids. He read from Page #5 of the minutes “NDEP
decided that the after the fact courtesy bids were not representative of realistic competitive bids because
the bidders could not observe the pre-site conditions and also because the bidders knew they were not
going to get the job.” He stated that NDEP cannot say that subsequent bids are not relevant in one
meeting and then at another meeting they are relevant.

Chairman Haycock further commented on the email from High Desert Petroleum and stated that in his
opinion there is nothing wrong with an inflated bid as there is nothing illegal in doing it. He stated he has
done it himself in the past. He could have bid twice that much and it happens all the time, but if you bid
to high you risk not winning the bid. As far as PSMI, he understands that in a competitive bid situation,
risk is dealt with by putting a premium in the bid. He further states that he does not believe there was an
impropriety on PSMI’s part by inflating the bid for risk. Chairman Haycock further stated he believes
that Mr. Kamar believes he did what he should have done, however it does not relieve him of his
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responsibility. Chairman Haycock asked Mr. Brosseau if he provided the subsequent additional
information to NDEP as requested.

Mr. Brosseau stated he believes he did provide subsequent additional information. It related to the
previous discussion regarding the amount of excavated soil and backfill material. This includes the
tonnage of backfill quantity material that was used. When he got back to the office that day, he submitted
the quantity paperwork to Keith Stewart and he submitted it to NDEP. By providing the backfill
quantities, he believes he provided the required information.

Chairman Haycock asked NDEP if they agreed the additional information that was requested was
provided. Ms. King replied no. NDEP questioned why the bid was so much less than the quantity that
was invoiced. There was a difference in the amount of soil moved and invoiced, but that was not the
point of contention. NDEP was questioning the bid process.

Chairman Haycock asked Ms. King to clarify what information NDEP was asking for and did not receive
in terms of additional information.

M:s. King further explained that in reference to Mr. Haycock’s interpretation about the motion, NDEP
interpreted the motion differently. NDEP has a responsibility to provide the Board all the information
they need to understand all the merits of the case to make a decision. The information provided by Mr.
Brosseau via testimony at the last meeting was new information to NDEP. NDEP had not been given
information that there were difficult site conditions and thus the costs would be increased. NDEP
believed it was their responsibility to research the new information about the site and provide the board
information that was realistic and representative of the site conditions so they would be able to approve
the requested higher costs. NDEP did not go off on a tangent; staff was trying to give the Board all the
information they needed regarding the new information provided at the last meeting.

Mr. Mulvihill stated that his recollection of the motion was very similar to Chairman Haycock and that
the Board had approved the initial contract price and with the deductions it came to approximately
$293,000. The request for additional information to substantiate additional funding would be for future
claims and if the owner did not cooperate, there would be no further money approved. Any irregularities
in the bidding process may need to be investigated separately by other enforcement authorities. Mr.
Mulvihill stated he was comfortable with that approach at the last meeting.

M:s. King commented on an earlier comment made about NDEPs action to get a bid from another
contractor and presenting it here while not accepting an after-the-fact bid in a previous meeting. She
explained that NDEP obtained the bid from NDEP’s contractor without ever anticipate to use it for a
reimbursement recommendation. However, the refusal of Mr. Kamar to provide NDEP with the
requested information regarding the invoice left NDEP in a position to use other sources to provide the
Board with a defensible recommendation for reimbursement. She stated the bid was obtained to educate
NDEP. If industry standards had changed such that there was that large of a discrepancy, then NDEP
needed to know about it. NDEP never intended to use it for a reimbursement recommendation, but NDEP
also did not anticipate that Mr. Kamar would refuse to provide the requested information. Ms. King
reiterated that NDEP is fully confident in the numbers provided by its contractor. She stated that the crux
of the matter is not that NDEP can use an after-the-fact bid in one situation and not another, the crux is
“Why are they refusing to give NDEP the costs? Why shouldn’t they be transparent about those costs?””
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In response to Ms. King’s statement, Chairman Haycock stated that although he was still “fuzzy” about
why they would not provide the costs, he also did not understand why it was relevant that they needed to
provide them to NDEP. He stated that in his mind the problem is that there is a three bid policy that the
CEM acknowledged they thought they had fulfilled, and then found out after the fact that it had not been
fulfilled. The problem was further compounded by the fact that there is a huge premium in the bid. Mr.
Haycock further stated that he does not have a problem with PSMI inflating their bid, because if they
inflate it too much, then they lose the bid. The problem is that the three bid process broke down through
no fault of PSMI’s, who stands to probably be the biggest loser here. So, in our last meeting we came up
with a compromise that would not pay the additional $400,000 unless they came back to the Board with
additional information. He suggested that it is possible to put a “cents per ton” value of risk in a bid and
he believes it would be proper.

Member Mike Cox agreed with Chairman Haycock’s assessment. He states that perhaps the fault lies in
Westmark where he believes the process broke down by not properly reviewing them. He stated that if
PSMI did the work then they should be paid for the work.

Ms. King responded by clarifying that if the Board is comfortable with the unit rates that were presented
by PSMI and does not want to know how much has been folded in as a payment for ‘risk;’ if that is not
something that this Board wants to consider, then staff is not in a position to say anything more. She
reiterated that NDEP staff is extremely concerned that the cost is very inflated and staff believes that the
Board should not have to pay that amount.

Chairman Haycock agreed the cost was extremely inflated and because they did not follow protocol, the
Board is not obligated to pay anything. He further stated that if the Board decided not to pay anything,
they would be on solid ground. However, as a Board we recognize that the community performing the
work that we oversee consists of contractors that we would like to see stay in business. He recognized
that the bid contains an inflated price, however if the three bid process would have been done, the Board
would be paying the full invoice minus 30%.

Ms. King responded that NDEP did receive new information after that meeting. In addition, she believes
that Stewart Environmental apparently did not understand the intent of the motion either and immediately
filed a second appeal after the meeting to receive the balance of the $708K.

Mr. Keith Stewart responded by stating the way the motion was approved, results in the consultant,
drillers, labs and others will not get paid. Either way, Stewart Environmental will not get paid whether a
refund is requested or whether additional money is disbursed.

Member Tappan asked if it was possible to put a time limit on receiving information. She clarified that
her question was if the Board could establish a date if the information being requested is not received in a
certain timeframe it would not be considered. Mr. Haycock referred the question to the Attorney General
Representative, Rose Marie Reynolds who stated she would be reluctant to do that.

Chairman Haycock wanted to address Mr. Stewart’s statement in reference to his companies likelihood
that they will not get paid. Mr. Haycock wanted to reiterate that if his company does not get paid, it is not
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through a fault of the Board. It is Mr. Kamar’s responsibility to pay him for not following through with
his responsibilities.

Mr. Stewart responded that he fully understood the responsibilities here, but he wanted to bring it up and
be sure it was put on the record. He assumes that following this Board meeting, several lawsuits may be
filed in attempts to get paid for the work they have completed.

Mr. Greg Lovato, Deputy Administrator of NDEP commented that NDEP was attempting to look at the
facts of this case, make a recommendation as to what is the most defensible use of the funding and what
incentives this gives to other contractors who are trying to get work done and trying to bid competitively.
If this Board makes a decision where future claims are filed and they can look back at this situation and
see the incentive that they can add 10%, 20% because this Board has set a precedent which sends a bad
message. NDEP believes in making this recommendation we are guarding against a rise in future costs.
If the message is sent that NDEP will abide by unknown inflated costs even when we have evidence of an
improper bidding process, then that is what is going to happen and costs are going to continue to rise.
NDEP came forward with this information because going forward, improper incentives should not be
rewarded, nor should they be rewarded by the Board for the risk they are taking.

Chairman Haycock responded by saying that he believes the Board policy of requiring a three bid process
over $3,000 protects against those effects and results. It is not the Board’s job to tell contractors what
they can and can’t put in their bids. He believes the competitive process will keep others from adding a
10% to their bid.

Chairman Haycock continued by saying he believes the motion made at the last meeting was done, and
the fact that they have not provided further information, there should be no further action required.

Member Wayne Seidel stated that NDEP has done an exceptional job providing information and it is
black and white. This is an exceptional case. In seconding the motion last month, the intent was to
provide cash for the people who have done the work in the amount of $218K. He agrees that it is a
premium situation. The original motion in June was to not damage the people who had done the work.

Member Tappan asked for clarification if there is no further motion made today, the claimant could not
provide additional information to justify a new action. Chairman Haycock responded that he could not
imagine what additional information could be provided would prompt a new motion or action by the
Board. However, he stated that perhaps a presentation by the claimants to the Board that stated why they
bid what they bid and a plea that it was through no fault of their own that the bidding process fell apart.

Chairman Haycock stated that unless he hears something to prompt a new motion, the motion from last
Board meeting would stand and no further action would be taken.

Mr. Brosseau commented that asking for a breakdown on a fixed price contract does not have a point. He
believes providing payment to the contractor is not the intention of NDEP. He believes that if they
provided that information, it is obviously NDEPs intent to review them so they can unilaterally use them
to develop fixed costs without taking into consideration other factors that have been talked about. He
believes it is NDEPs intention to control costs in the Las Vegas market by obtaining those costs and that
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is why they used a contractor out of Reno. He also stated that as a result of this, contractors may choose
not to bid on some projects with difficult owners, and therefore the work will not get done.

Dave Emme stated that he supports the motion made at the last meeting because Colleen Cripps voted for
that motion and he appreciates the Chairman clarifying the intent from the last meeting. However, he
added that the comments made by Mr. Lovato are certainly something to be taken into consideration and
are troubling to think about.

Mr. Todd Croft, NDEP Supervisor in the LUST Remediation Branch spoke to the statement made by Mr.
Brosseau regarding owners choosing not to do the work. NDEP has processes in place that allow the
owner to do the cleanup on a voluntary basis. They are given many opportunities to do the work.

Chairman Haycock commented that Mr. Brosseau’s comments are in reference to the contractor choosing
not to play the game and not bid on projects. The owners do not have a choice.

Mr. Croft clarified that his comment is in reference to the premium is something that the owner owes to

the contractor, not NDEP owing the contractor. Then, NDEP has a process whereby they can use other

actions to ensure that the work gets done. There are other mechanisms that the contractor has to capture
their costs.

Chairman Haycock commented that he does not to take away the right of the contractor to charge a
premium charge for a difficult owner. They have the right to do that and if we take that right away, then
nobody will participate in the bidding process to do the work.

Mr. Steve Fischenich commented that NDEP still believes that it is not the responsibility of NDEP to pay
the extra premium to an owner who is difficult to play with. A price of $283 per ton speaks for itself. It
is not NDEP’s responsibility to pay for those costs.

Chairman Haycock responded that yes, that comment may be correct. However, perhaps that is
something that should be discussed at a future date, but now is not the time. We need to figure out some
kind of mechanism to ensure that doesn’t happen, but this is not the case to enforce that. Somebody is
responsible to pay that cost. We aren’t. Maybe it is the CEM or someone else is, but this Board is not
responsible.

Chairman Haycock asked the AG Representative if it was appropriate that this item die due to lack of
motion. She responded that yes, if that is the Board’s intention.

Ms. King asked for clarification from the Board as to what will qualify as substantial information that
would satisfy the Board’s request for additional information to bring it back to the Board. What would
the Board request that NDEP be open to receiving? Would it be a unit price? What information would be
appropriate and be relevant enough to re-open this case to be brought back before the Board.

Chairman Haycock commented that he could not think of anything that would be relevant enough to
warrant reconsideration. However, if it does happen to be brought forward, then it should be brought
back. He stated that he was not willing to make a definition of what was relevant and what was not
relevant. '
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Mr. Brosseau asked for clarification also. If he presented the owner with the possibility of bringing forth
information about details such as the value of waiting for six months to get paid and other things would it
£0 back before the Board? Or would it then be up to NDEP’s Environmental Staff to decide what an
acceptable overhead rate, profit, risk factor, value of waiting for half a year, and other things would be
worth and we would be under their mercy for approval? He further stated that Environmental Scientists
will be deciding economic terms.

Chairman Haycock responded that approval of those costs would have to come back before the Board for
approval of payment. He reminded Mr. Brosseau that his contract is with Mr. Kamar and not with this
Board and he should be looking to Mr. Kamar for his payment. He further stated that if Mr. Kamar
wanted to prepare a well written presentation with hard costs including risk, etc. then he would commit to
looking at it. He further stated that he would not commit to approving it, but he would look at it.

D. Site Specific Board Determination No. C2014-09 (FOR POSSIBLE ACTION)

Proposed Site Specific Board Determination to Provide Reimbursement for Claim #0007 in the total
amount of $44,475.98 to Kamar Brothers, LV, LLC, for the Arco AM/PM site located at 2000 East
Cheyenne Avenue, North Las Vegas, NV - Petroleum Fund No. 2012000018, Facility ID No. 8-001107

Claim #007 in the total amount of $44,475.98 to Kamar Brothers for the Arco AM/PM site was presented
by Ms. King,

Val King presented this item. She acknowledged the Board’s stand on the previous item and offered her
respect to the Board for their opinion and decision. However, that did not change NDEP’s position. This
claim represents a new claim submitted on behalf of Mr. Kamar for an additional $118,142.84. Part of
the claim included an invoice from PSMI in the amount of $92,232.09. This invoice wraps up the
remaining dirt moving work which was remaining following the June meeting when this was first heard
by the Board.

In absence of the information requested by NDEP which was refused two separate times, which if had
been provided, would have substantiated the request for reimbursement, NDEP is again recommending
reimbursement at NDEP’s contractor bid rates that NDEP believes are appropriate. Note that NDEP is
not contesting the work was completed. The invoiced work is being calculated at the NDEP contractor
bid rates and applying the 20% reduction and 10% copay. The total amount invoiced from PSMI of
$92,232.09 becomes a recommended reimbursement total of $35,861.45.

The final recommended amount for reimbursement is $44,457.98 which includes all other items
submitted in this claim. This concluded her presentation.

Chairman Haycock stated that the Board has established a price per ton excavated in the previous claim.
He suggested using that price that was paid in the previous claim. That price could be applied here and
used to pay this claim because the precedent had been set.

Mr. Todd Croft wanted to clarify Mr. Haycock’s recommendation on how the price per ton was

established and paid in the first claim. The calculation was agreed on and the procedure on how to apply
that calculation was agreed.
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Member Maureen Tappan moved to approve the SSBD €201 4-09 and that the tonnage price be paid at
the same rate that was paid at the last Board meeting with the reductions of 20% and a 10%
copayment. Member Peter Mulvihill seconded the motion. Motion carried unanimously.

7. BOARD POLICY RESOLUTION (FOR POSSIBLE ACTION)

A. RESOLUTION No. 2014-01 (FOR POSSIBLE ACTION)

Proposed Resolution No. 2014-01 Provides Clarification Regarding Petroleum Fund Coverage for
Discharges from a Pipeline which is connected to Multiple Storage Tanks and also Discharges from
Multiple Release Sources in a Single Tank System.

Ms. King presented the proposed Resolution No. 2014-01 which provides clarification regarding
petroleum fund coverage for discharges from a pipeline which is connected to Multiple Storage Tanks
and also Discharges from Multiple Release Sources in a Single Tank System. She added that the
proposed resolution was requested to be developed by the Board to provide clarification at the last Board
meeting. The comments that were received on the draft policy were all positive.

Ms. King reviewed the language in the policy and asked if there were further questions from the Board.

Member Wayne Seidel moved to adopt Resolution No. 2014-01 as proposed by staff. Member Maureen
Tappan seconded the motion. Motion carried unanimously.
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EXECUTIVE SUMMARY

Ms. King provided the Board the Executive Summary. She stated that since the Fund was
created, a total of 1,462 remediation cases applied for Fund coverage. Of those applications, 123
were denied Fund coverage due to ineligibility. Of the cases that were provided Fund coverage,
1,060 cases were closed and no longer receive Fund reimbursement. There are 8 cases pending a
coverage determination. Forty-six applications have expired for various reasons, including
failure to submit to NDEP necessary facts regarding the remediation case which would allow for
Fund coverage. Currently there are 225 open cases.

The State Fiscal year 2015 began on July 1, 2014. Since that date NDEP has received 5 new
applications for Fund coverage.

Prior to this Board meeting the Board to Review Claims approved a total of approximately
$182.43 million for reimbursement to petroleum storage tank operators throughout Nevada for
clean up expenses.

With today’s approval of approximately $2.94 million for cleanup reimbursement, the cumulative
Fund expenditure is approximately $185.37 million.

The Tank Enrollment fees are tracked pursuant to the Federal Fiscal Year (FFY). FFY 2014 runs
October 1, 2013 through September 30, 2014. The tank invoices for FFY 2014 were issued mid
August, 2013. A total of 1,411 facilities were invoiced at $100 per petroleum tank system. As of
August 28, 2014, 1,336 (~94%) of the facilities have submitted the required fees.

A contractor has been hired to develop the Petroleum Fund Interactive Database. He began
actively working on June 2™ of this month. He is making steady progress.

Eagle Gas North Cleanup Status: Pursuant to NRS 590.870(1) and NRS 590.830(2), NDEP is
responsible for the cleanup, using Petroleum Fund resources, if the responsible party is remiss.
During the September 12, 2013 Board Meeting, NDEP and the Attorney General’s Office
presented the case of Eagle Gas North to the Board. The responsible party has refused to comply
with both NDEP Orders and District Court Orders, thereby forcing NDEP to apply the above
statutes in response. NDEP requires reimbursement of all money spent from the Fund and the
Controller’s Office continues to pursue the collection of that money. Mr. Todd Croft will provide
the Board a brief status update of the clean-up activities to date.

Eagle Gas Cleanup Project — Mr. Todd Croft reported that the remediation system (sparge and
vapor extraction system) is going into the ground now. NDEP had done an investigation and
removed the tanks in July of 2013 after getting an order from the courts. In the fall of 2013
NDEP conducted a detailed site assessment and developed a conceptual site model so we knew
where the soil was contaminated, where the groundwater was contaminated, and so on. A
corrective action plan was approved in June this year. The plan is to run the remediation system
for about two years and then monitor for a year and depending on data results, we should be
completed. If you drive by the site you can see the piping that has been installed. By early
October we should have it turned on and operating.

About a year ago, NDEP had informed the Board that NDEP was going to IFC to get approval to
use Petroleum Funding as we had used all of the Federal funding received for the project.
Depending on how the project goes, we may not have a need to use all of the Petroleum Funding
provided as the funding is being used wisely. We will continue to update the Board on all
activities. Chairman Haycock thanked Mr. Croft for all of his work on this project.
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10.

11.

12.

Val King added that Mr. Greg Lovato had been promoted to Deputy Administrator and the new
Bureau Chief is Mr. Jeff Collins whom she introduced.

PUBLIC FORM
Chairman Haycock asked if there were any members of the Public who would like to speak.

Mr. Joe McGinley, with McGinley & Associates asked to speak as a member of the Public. He
stated that he has worked with the Board since its conception. He stated that he has a concern
regarding the Kamar site and decisions made. Every site that he and his company work on with
the Petroleum Fund has a10% copay and some of his other sites have an additional deduction.
For example, one of his clients was hit with a 40% deduction. What he heard from this board
today is that if he gets legitimate bids, he can go to his contractors, and tell them that they have a
50% risk, so they had better adjust their bids to accommodate for that risk. He suggested that
perhaps the Board should look at eliminating deductions.

Chairman Haycock acknowledged the concern and said that it was a point well taken. He
suggested thinking about having a workshop to discuss it at a future meeting.

Other comments:

Member Maureen Tappan stated that she really learned a lot this month and very much
appreciated the staff and their efforts to provide as much information as possible to the board.
She stated that the staff did an excellent job and she really appreciated all of their efforts and
work this month.

CONFIRMATION OF NEXT BOARD MEETING DATE

It was confirmed the next meeting date would be Thursday, December 18, 2014 at 10:00 am.
ADJOURNMENT

There being no further business, the meeting adjourned at 12:36 pm.
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